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~~~ ,3-ltfR;r ~~T ~~ ~a:rcr tfi«'ff. i m %° r 3er h 4fa zrnfnfa fa
~ aN 'ffa=ra=r ·~~ ,3-ltfR;r <lf~a=r:rr~~ qi'{ ~ i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a:rr«f · mcnR" cnl~eJUT~ :
Revision application to Government of India:

(1) (cli) Ci) ~~~~ 1994 tfif w 3-Trn'f ~~ aN ;i:rrm;rr m- 6fR ;i1- ~ mu
~ ~-mu m- ~~~ m- 3IB¾r~a=r:rr~· 3f1.frc:r 'ffRicr, a:rr«r mcnR , fmr ~.~
fcta:rm, atf zifsa, #raa tu aa,is mrii, a& fee6fr-1ooo1 at Rt ft urR [' .

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(GI) zfe m Rt fr hmasra znfaa a fr# zisran znr 3car rat? ;# m ~
~~~~ ;i1- m ~ ~ sV 'cFffJT ;i1-,m ~~ m a:isR ;i1- ~ %° ~ c.iil{@c-\

;i1- <lf ~~ ;i1- m m ufnnrau g{ I

In case of any loss of goods where the loss occur, in transit from a factory to a warehouse or to
another factory or from one warehouse to another during· the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(:w) . . mnr h az ff zy zm er if fzfffa #T q{ m m a featiur i 3qzir Ice
ad mn u3ulcer ea h Rd h CFITTi(if ii sit ma h az ff rg ar tr iffa ]
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(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of
duty.

3TIWf~ cBl' ~~~ cfi. 'TRfR cfi ~ \rJl" ~~ lTTrlf cBl' ~ % 3Jlx ~.~ \Jll"· ~
tTRT ~ RlJl, cfi~ 3~, ~ cfi am tffffif m ~· "CJx ·<rr mer # fcmr~ (.:f.2) 1998
arr 109 rr fga fag my stt

(d)

(1)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~:~· (~) Alll-Jli:1<?1"1, 2001 cfi RlJl, 9 cfi 3TT'f1@" fclAFcftc ~~ ~-8 # err ~
#, ~~ cfi Wff ~ ~~ ~ cfl.:r l=fR'f cfi.~~-~~ 3yqrc;f ~. cBl' clT-cIT
~cfi Irr 6fr 3mar f@ham Gar alR; Ur Irr 4TT z. cpl :i(.c.!.J~fti:T cf) 3TT'Jl'm tTRT 35-~ lf
fneufRa # cfi :'TRIR cfi ~cfi x-ff[f t'r3lN-6 'tfR1A cBl' mTI 'lTT ~~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of C13ntral Excise (Appeals) Rules, 2001 within 3 months from the date on which ,,
the order sought to be appealed against is communicated and shall be accompanied by
two copies E?ach of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CB\, 1944, under Major Head of Account. ·

(2) ~fcti:rr.:r 3Tfcrcr.:r cfi Wl?.T urit ~ xcl5l, ~ cTTxQ ffl <rr \Rfff cpl-j" m w ffl 2001- .:iflx:r 'TRfR
at Gag a#hi ui vierav arr unar zt w 1 ooo/- cBl' m 'TRfR cBl' ~ I

The revision application shall be accompanied by a fee of .Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more·
than Rupees One Lac.

#tr zgca, shUni ye ga hara an9ala urn@raw # mTI 3f1:1'@:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.' ,

. (@) ta 6naa zrcn srf@If, 1944 cB1° tTRT 35-~/35-~ cfi 3TT'f1@" :­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affasw qcaia k viif@r ft mmma ft zraa, #tuna ea vi hara 3rfl#hr nznf@raw
cBl' fcririsr tj'rfmITT m=c; ~ .:f. 3. 3TN. cfi. ~. ~~ cn7' -qcf . · ·

(a) the speciaJ ~ench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi..,1 in all matters relating to classification valuatiori and.

(g) oaf@fa uRba2 (1) a i aar srgur # rarat at sr#ha, srftt # ma # v#tr zycni, #bra
Gara zycag hara 3rl#ti nn@erasw1 (Rrez) cBl' tflt-cr=r ~ tj'rfmITT, 316l-Jctl&lct lf 3TT-20, ~

.~ mRtlciit cfjl-lJl\3°-s, imrufr ~. '1lsl-Jct1&1ct;_38oo16.

(b) To the west: regional bench of Customs, Excise & Servjce Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar,-Ahmedabad: 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~~~ (3flfrc;r) f-illl-JlqQ1"1, 2001' cBl' tTRT 6 cfi sifa ua g-a feffR fag 31gar
srfl4tr =znrznf@raoiat { r9la cf; es sr@ta fh ·r; are at. ar uRzi f@ uei sar zycrm nit, anur at lWT 31N WITTIT JfllJ~ wrq 5 cTTxQ <rr \Rfff cpl-j"_ i cnn wrq 1 ooo;- .:iflx:r ~
m.ft"I usi-un zgcs at mi, nu t airoj Gana <fm~·W[q 5 GT, IT 50 Gild l# "ITT W
wrq 5000/- #h 3hunt itft1 /tarsi sur yca dt ni, ans #t lWT 31N WITTIT ·Tznr uifru-50

-.-.-.-:,.. · .n.=A =. fh -> -s- Sap,cTTxQ <IT \:l'<1'<1 ~ o cJ1TT W[q 10000/- '-Pl'<1 "'1\JJ '11 Ol'II I CfJI '-Pl'<1 mcl? \( '{'Cl\/ cp rffll;:1;>,~~s~:~:; ;~
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afhiare a i iir #l uh1 u tr Ur en # fan#t fa n4sf 2a a #a #t
~"cjjf "ITT uIBT U zmrnf@rur pt fl fer at . .
The appeal to the Appellate Tribunal sball be filed in· quadruplicate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ;ooo/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty./ demand I refund is upto 5
Lao,· 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

0
(4)

(5)

(6)

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/~ for each .

urnrau ycai arf@er~um 4gzo zre zit@r #t 3rgqP--- a sifa feff fag agar a 3rraa zu
3rat zaerifenR fuftr ,if@altamt i r)a #t ya JR u n.6.so ha ar Ir4rq ye
ea au zt a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as pre.scribed under scheduled-I item
of the court fee Act, 1975 .as amended.

gt aih vii@rt m1ii at fjrur ma ar .fa#i c#I" am sf ezn anaffa fhur utar ?a uh 4tr yea,
4ha snra zgva y #hra aft#tr nzmfaswi (arafff@) fr, 1gs2 ffet
Attention in invited to the rules covering these and .other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

fr zgca, ta nae caaim aft#ta =znzm@raw ({rec), uf ar9hat a ir i
a4carziar (Demand) yd is Penalty) nl 1o% q4Garat 3Gar I zifa, 3ff@raw qaGr# 1o #ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act;

1994)

a.4hr37#la gra 3ilarace3inf, anf@a star "a4cr#r#ia"Duty Demanded) ­
.:>· ..

(i) (Section) is ±D #az fuiRaff@r;
(ii) fi;l,:rrarr hcrdzhf@ #r if@r;
(iii) =rd3fezif a#fr 6ha er ufar.

e> zrgrasr 'iRar 3r4hr' iius tfcf .;rm cfi'r am=rr#, ar4hr' arRra aw Ah'fezar am far azure.
. · 2 . ' "

For an appeal to be filed tjefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition Jor filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the· Central Excise Act; 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise andiService T$x, "Duty demanded" shall include:
(i) . amount determined under Section 11 D; ·
(ii) · amount of erroneous Ce'nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zr ucasf i ,s an2r a uf 3rflr irfawr a mar sii areas 3rrar areaavz faafr zt at air fr&
srg arca as 10% 2pn1arr w 3i srzi ha avs fc1c:11Ra tTT cfGf q0s "110% 3_P@1af tR' cfi'r '31T ~ ~I

! .
In view of above, an appeal agai~st this order shall lie before the Tribunal oh payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, werep@jalty
alone 1s m dispute." · ,s° - •. '..) 0 ... '
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ORDER-IN-APPEAL

The Assistant Commissioner, - Central Excise, Division-I, Ahmedabad-II,

Ahmedabad (hereinafter referred to as 'the appellant'), has filed the present appeal

against the Order-In-Original No. 03/AC/DEMAND/2015-16 dated 14.09.2015
(hereinafter referred to as 'the impugned order') passed in the matter of M/s

Systronics (India) Ltd, Div. Systronics (herein after referred to as 'the

respondents') by the Assistant Commissioner, Central Excise, Division-I,

Ahmedabad-II, Ahmedabad (hereinafter referred to as 'the adjudicating authority').

2. The fact of the case, in brief is, respondent is engaged in the manufacturer of
Electronic & Scientific Instrument & Equipments falling under chapter 85 & 90 of

the first schedule to the Central Excise Tariff Act, 1944. They are availing benefit of
Cenvat Credit as per Cenvat Credit Rules, 2004. During the course of Audit, for the
period from October 2010 to September 2013, the Audit Party observed following
observation-:

(1) Wrong availment of Education Cess & Higher Education Cess.

(2) Short Payment of Duty as per Rule 16 of Central Excise rules, 2002 in respect
of Return Finished Goods from Exhibition.

(3) Wrong availment of Service Tax Credit on software maintenance services which
is commonly used by all other branches as well as head office of the assessee.

(4) Wrong availment of Service Tax Credit on manpower supplier service which is
commonly used by the assessee manufacturing unit as weir as head office.

The amount involved in the above observation is ~ 3,70,405/- and interest
involved ~ 85,143/-. Accordingly Respondent was issued Show Cause Notice

proposing as to why Cenvat Credit of <3,70,185/- wrongly availed by them should
not be recovered. Why interest should not be recover. Why Penalty should not be
imposed. The Adjudicating Authority vide impugned order confirmed the demand of

? 3,70,185/- . Penalty of 1,85,203/- was also imposed under Rule 15(2) of
Cenvat Credit Rules, 2004, read with Section 11AC (1) (b) of The Central Excise
Act, 1944. Demand of interest was also confirmed.

3. The said impugned order was reviewed by the Commissioner of Central
Excise, Ahmedabad-II on the ground that the adjudicating authority has erred by
applying the penal provision under the provision of Rule 15(2) of Cenvat Credit

Rules, 2004, read with Section 11AC (1) (b) of The Central Excise Act, 1944, which
relate to cases where suppression, misstatement etc ( elements of deception) are
not attracted. Since suppression was upheld by the adjudicating authority,
therefore he has to invoke penal provision of under Section 11AC 1(c).

0
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4. Personal hearing in the matter was granted to the respondent on
09.12.2016, however they requested for extension of time limit. Second personal
hearing was granted on 20.12.2016 which was attended by their authorized
representative. The respondent has filed the reply against appeal filed by the
appellant. They further submitted their written submission on 20.01.2017

requested to set aside the appeal filed by the revenue.

5.- I have carefully gone through the facts of the case on records, grounds of

the appeal, and written submission put forth by the respondent. Looking to the

facts of the case, I proceed to decide the case on merits.

6. In the present case, I find that the Adjudicating Authority vide impugned .

order confirmed the demand of 3,70,185/- and Penalty of 1,85,203/- was

also imposed under Rule 15(2) of Cenvat Credit Rules, 2004, read with Section
11AC (1) (b) of The Central Excise Act, 1944. Demand of interest was also

confirmed. The Appelant is in a view that respondent was less panelised under the

provision of Rule 15(2) of Cenvat Credit Rules, 2004, read with Section 11AC (1)

(b) of The Central Excise Act, 1944, which relate to cases where suppression,
misstatement etc (elements of deception) are not attracted. Since suppression was
upheld by the adjudicating authority, therefore he has to invoke penal provision of

under Section 11AC 1(c). The respondent submitted that all the observation are of
the period of 30.11.2011 and afterwards. Therefore penal provision of under

Section 11AC 1(c ) will not apply in this case.

Therefore I have to decide the issues-:

0

Whether adjudicating authority has rightly penalized the respondent
under the penal provision of under Section 11AC 1(b) or not.

To decide the issue I hereby re-produce the relevant para of Section 11AC of The

Central Excise Act, 1944 which says that -:

Section 11AC. Penalty for short-levy or non-levy of duty in
certain cases -
(1) The amount of penalty for non-levy or short-levy or non-payment
or short-payment or erroneous refund shall be as follows:-

(a) where any duty of excise has not been levied or paid or has
been short-levied or short paid or erroneously refunded, for any

reason other than the reason of fraud or collusion or any wilful mis­

statement or suppression of facts or contravention of any of the

provisions of this Act or of the rules made thereunder with intent to

evade payment of duty, the person who is liable to pay duty as
determined under sub-section (10) of section 114 shall also be liable

to pay a penalty not exceeding ten per cent. of the duty so

determined or rupees five thousand, whichever is higher: Provided

that where such duty and interest payable under section 11AA is paid

either before the issue of show cause notice or within thirty days of
issue of show cause notice, no penalty shall be payable by the person
liable to pay duty or the person who has paid the duty and all

<r%.%7
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proceedings in respect of said duty and interest shall be deemed to
be concluded;

(b) where any duty as determined under sub-section (10) of

section 11A and the interest payable thereon under section llAA in

respect of transactions referred to in clause (a) is paid within thirty­

days of the date of communication of the order of the Central Excise

Officer who has determined such duty, the amount of penalty liable to

be paid by such person shall be twenty-five per cent. of the penalty

imposed, subject to the condition that such reduced penalty is also

paid within the period so specified;

(c) where any duty of excise has not been levied or paid or has

been short-levied or short paid or erroneously refunded, by reason of

fraud or collusion or any willful mis-statement or suppression of facts,
or contravention of any of the provisions of this Act or of the rules

made thereunder with intent to evade payment of duty, the person

who is liable to pay duty as determined under sub-section (10) of

section 11A shall also be liable to pay a penalty equal to the duty so

determined: Provided that in respect of the cases where the details

relating to such transactions are recorded in the specified record for

the period beginning with 8th April, 2011 up to the date on which the
Finance Bill, 2015 receives the assent of the President (both days
inclusive), the penalty shall be fifty per cent. of the duty so

determined;

It is clear from above that in the present case the adjudicating authority in his
order held that the respondent has willfully mis-statement or suppression of
facts by way of not intimating the department about Cenvat credit availed by
them. Therefore Appellant contention is right that in the present case penalty is
to be imposed under under Section 11AC 1(c ) of The Central Excise Act, 1944.
However Appellant contention regarding panelty equivelent to duty is wrong as
all the invoices in question are pertain to period after April, 2011.The

adjudicating authority have imposed the Penalty of < 1,85,203/- which is 50%
of Duty demanded of 3,70,185/- and the same is as per the provision of
Section 11AC 1(c ). In view of the above, I modify the penalty imposed under

Rule 15(2) of the Cenvat Credit Rules 2004 read with Section 11AC( C)

7. Thus, in view of discussion in paragraph 6 above and in the fitness of things,

it would be just and proper the OIO is modified to the above extent.

O
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8. 3fat err RR a 3r@tit a frzrl 3ut ath fan srar ?
8. The appeals filed by the appellant stand disposed off in above terms.

w?
(3mr gin)

31g (3llfrR:r - II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED..=-553122l0»ea/ I
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

$

0

To,
M/s Systronics (India) Ltd, Div. Systronics,
89-92, Naroda Industrial Estate,
Naroda GIDC, Naroda,
Dist-Ahmedabad.

Copy To:-
1. The Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
3. The Dy./Assistant Commissioner, Central Excise, Division-I, Ahmedabad-II.
4. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II.
5. Guard File.
6. P.A. File.
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